
648 

49 CFR Ch. II (10–1–09 Edition) § 234.4 

(a) A railroad that exclusively oper-
ates freight trains only on track which 
is not part of the general railroad sys-
tem of transportation; 

(b) Rapid transit operations within 
an urban area that are not connected 
to the general railroad system of trans-
portation; and 

(c) A railroad that operates passenger 
trains only on track inside an installa-
tion that is insular; i.e., its operations 
are limited to a separate enclave in 
such a way that there is no reasonable 
expectation that the safety of the pub-
lic—except a business guest, a licensee 
of the railroad or an affiliated entity, 
or a trespasser—would be affected by 
the operation. An operation will not be 
considered insular if one or more of the 
following exists on its line: 

(1) A public highway-rail crossing 
that is in use; 

(2) An at-grade rail crossing that is 
in use; 

(3) A bridge over a public road or wa-
ters used for commercial navigation; or 

(4) A common corridor with a rail-
road, i.e., its operations are within 30 
feet of those of any railroad. 

EFFECTIVE DATE NOTE: At 74 FR 45342, 
Sept. 2, 2009, § 234.3 was revised, effective No-
vember 2, 2009. For the convenience of the 
user, the revised text is set forth as follows: 

§ 234.3 Application. 
With the exception of § 234.11, this part ap-

plies to all railroads except: 
(a) A railroad that exclusively operates 

freight trains only on track which is not part 
of the general railroad system of transpor-
tation; 

(b) Rapid transit operations within an 
urban area that are not connected to the 
general railroad system of transportation; 
and 

(c) A railroad that operates passenger 
trains only on track inside an installation 
that is insular; i.e., its operations are lim-
ited to a separate enclave in such a way that 
there is no reasonable expectation that the 
safety of the public—except a business guest, 
a licensee of the railroad or an affiliated en-
tity, or a trespasser—would be affected by 
the operation. An operation will not be con-
sidered insular if one or more of the fol-
lowing exists on its line: 

(1) A public highway-rail crossing that is 
in use; 

(2) An at-grade rail crossing that is in use; 
(3) A bridge over a public road or waters 

used for commercial navigation; or 

(4) A common corridor with a railroad, i.e., 
its operations are within 30 feet of those of 
any railroad. 

§ 234.4 Preemptive effect. 
Under 49 U.S.C. 20106 (formerly § 205 

of the Federal Railroad Safety Act of 
1970 (45 U.S.C. 434)), issuance of these 
regulations preempts any State law, 
rule, regulation, order, or standard 
covering the same subject matter, ex-
cept a provision directed at an essen-
tially local safety hazard that is con-
sistent with this part and that does not 
impose an undue burden on interstate 
commerce. 

EFFECTIVE DATE NOTE: At 74 FR 45342, 
Sept. 2, 2009, § 234.4 was revised, effective No-
vember 2, 2009. For the convenience of the 
user, the revised text is set forth as follows: 

§ 234.4 Preemptive effect. 
(a) Under 49 U.S.C. 20106, issuance of these 

regulations preempts any State law, regula-
tion, or order covering the same subject mat-
ter, except an additional or more stringent 
law, regulation, or order that is necessary to 
eliminate or reduce an essentially local safe-
ty hazard; is not incompatible with a law, 
regulation, or order of the United States 
Government; and that does not impose an 
unreasonable burden on interstate com-
merce. 

(b) This part establishes a Federal stand-
ard of care for the maintenance, inspection 
and testing of grade crossing warning sys-
tems. This part does not preempt an action 
under State law seeking damages for per-
sonal injury, death, or property damage al-
leging that a party has failed to comply with 
the Federal standard of care established by 
this part. Provisions of a railroad mainte-
nance, inspection and testing program which 
exceed the requirements of this part are not 
included in the Federal standard of care. 

§ 234.5 Definitions. 
As used in this part: 
Activation failure means the failure of 

an active highway-rail grade crossing 
warning system to indicate the ap-
proach of a train at least 20 seconds 
prior to the train’s arrival at the cross-
ing, or to indicate the presence of a 
train occupying the crossing, unless 
the crossing is provided with an alter-
native means of active warning to 
highway users of approaching trains. 
(This failure indicates to the motorist 
that it is safe to proceed across the 
railroad tracks when, in fact, it is not 
safe to do so.) A grade crossing signal 
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